
Data Sharing Agreement

Parties:

Western Power Distribution (South West) plc, Western Power Distribution (South Wales) plc, Western Power Distribution (East Midlands) plc and Western Power Distribution (West Midlands) plc (company numbers: 02366894, 02366985, 02366923 and 03600574 respectively) whose registered office is at Avonbank, Feeder Road, Bristol BS2 0TB ("WPD"); and
XXXXXXXXX (the "Licensee"),
Each a "party" and together the "parties".

Date of Agreement (date of signature):
The parties agree to be bound by the Agreement (as defined in sub-clause 1.1 (Definitions and interpretation) of the attached terms and conditions).

	Signed on behalf of Western Power Distribution (South West) plc:

_____________________________________


	Signed on behalf of Western Power Distribution (West Midlands) plc:

_____________________________________



	Signed on behalf of Western Power Distribution (South Wales) plc:


______________________________________
	Signed on behalf of Western Power Distribution (East Midlands) plc:

____________________________________

	Signed on behalf of XXXXXXXX
_____________________________________


	Data
	[DESCRIPTION OF DATA PROVIDED BY WPD]


	Research Data
	[DESCRIPTION OF DATA TO BE DERIVED/INTERPRETED BY LICENSEE]


	Commencement Date


	[FROM DATE OF AGREEMENT]


	File Delivery Method 
	[EMAIL, POST, SECURE FTP]


	Licensee Permitted Use 
	[THE USE OF THIS DATA IS ONLY PERMITTED FOR USE BY THE LICENSEE TO/FOR XXX.]


	Termination Date
	[XXX MONTHS FROM DATE OF COMMENCEMENT]



Background:

(A) WPD has collected/obtained Data (as defined below) as part of its Network Innovation project activities and has agreed to provide the Data to the Licensee for the specified Licensee Permitted Use (as defined below).

(B) The Licensee has agreed that it will only use the Data for the Permitted Use and on the terms of and subject to the conditions of this Agreement.

(C) The Licensee will create Research Data (as defined below) using the Data and in connection with its research activities and has agreed to provide the Research Data to WPD for the specified WPD Permitted Use (as defined below).

It is agreed as follows:

1. Definitions and Interpretation

1.1 In this Agreement, unless the context otherwise requires, the following definitions shall apply:

"Agreement" means this Agreement (including any schedule or annexure to it and any document in agreed form).

"Confidential Information" means any commercial or technical information in whatever form or medium which is disclosed by one party (including in the case of WPD, company in the WPD Group) (the "Disclosing Party") to the other party and which would be regarded as confidential by a reasonable business person including, without limitation:

(a) all business, statistical, financial, technical, marketing and personnel information, customer or supplier details, know-how, designs, trade secrets, methodologies or software;

(b) all Intellectual Property Rights of the Disclosing Party or its licensors;

(c) all Personal Data processed by or on behalf of the Disclosing Party; and

(d) any information that is marked as "Confidential",
excluding the Data and Research Data.
"Data"
means as described on page 2 of this Agreement.

"Data Protection Legislation" means the DPA, the Privacy and Electronic Communications (EC Directive) Regulations 2003 (as amended) and any associated data protection laws, regulations, codes of practice or guidance.

"Data Subject" means as defined in the DPA.

"Derived Data" means any Data combined or aggregated (wholly or in part) with other data or information or adapted to such a degree that it:

(a) cannot be identified as originating or deriving directly from the Data and cannot be reverse-engineered such that it can be so identified; and 

(b) is not capable of use substantially as a substitute for the Data.

"DPA" means the Data Protection Act 1998 (as amended).

"File Delivery Method" means as described on page 2 of this Agreement.
"Intellectual Property Rights" means all industrial and intellectual property rights including patents, utility models, rights in inventions, registered designs, rights in designs, trademarks, copyright and neighbouring rights, database rights, moral rights, trade secrets, and rights in confidential information and know-how (all whether registered or unregistered and including any renewals and extensions thereof) and all rights or forms of protection having equivalent or similar effect to any of these which may subsist anywhere in the world and the right to apply for registrations of any of the foregoing.
"Licensee Permitted Use" means as described on page 2 of this Agreement.
"Personal Data" means as defined in the DPA.
"Research Data" means as described on page 2 of this Agreement.
"Term" means the period commencing on the Commencement Date and ending on the Termination Date.

"Termination Date" means as described on page 2 of this Agreement.
"WPD Group" means Western Power Distribution (South West) plc, Western Power Distribution (South Wales) plc, Western Power Distribution (East Midlands) plc, Western Power Distribution (West Midlands) plc, and the subsidiaries of each of them, holding companies of each of them and any subsidiaries of such holding companies, "subsidiary" and "holding company" having the meanings ascribed to those terms in Section 1159, Companies Act 2006.

"WPD Permitted Use" means use in connection with: (a) WPD's business operations; (b) WPD's network planning activities; and (c) the research and development purposes of any WPD NIA or NIC project, which may involve sharing the Research Data with other distribution network operators. 
1.2 In this Agreement, unless the context otherwise requires:

(a) words in the singular include the plural and vice versa and words in one gender include any other gender;

(b) a reference to a statute or statutory provision includes:

(i) any subordinate legislation (as defined in Section 21(1), Interpretation Act 1978) made under it;

(ii) any repealed statute or statutory provision which it re-enacts (with or without modification); and

(iii) any statute or statutory provision which modifies, consolidates, re-enacts or supersedes it;

(c) a reference to :

(i) any party includes its successors in title and permitted assigns;

(ii) a "person" includes any individual, firm, body corporate, association or partnership, government or state (whether or not having a separate legal personality);

(iii) clauses are to clauses of this Agreement; and

(d) the headings are for convenience only and shall not affect the interpretation of this Agreement.
2. Consideration

2.1 In consideration of the mutual exchange of information by the parties under this Agreement: 

(a) WPD agrees to supply the Data in accordance with this Agreement; and
(b) the Licensee agrees to supply the Research Data in accordance with this Agreement.
2.2 The parties shall each be responsible for their own costs incurred in negotiating and performing their respective obligations under this Agreement. 
3. Licence 

3.1 WPD grants to the Licensee a non-exclusive, non-transferable, revocable licence, to:

(a) access, view and combine or aggregate the Data with other data or information or adapt the Data and create Derived Data; and
(b) store the Data on its IT systems, 

for the Permitted Use during the Term.

3.2 Except as expressly provided in this Agreement, the Licensee shall not:
(a) use the Data (wholly or in part) in its products or services; or
(b) redistribute the Data (wholly or in part) to any third parties.
3.3 The Licensee grants to WPD a non-exclusive, non-transferable, perpetual, irrevocable licence, to use the Research Data for the WPD Permitted Use with a right to sub-licence to other distribution network operators in connection with the WPD Permitted Use.

3.4 Except as expressly provided in this Agreement, WPD shall not:

(a) use the Research Data (wholly or in part) in its products or services; or

(b) redistribute the Research Data (wholly or in part) to any third parties.
4. Intellectual Property Ownership

4.1 The Licensee acknowledges that:

(a) all Intellectual Property Rights in the Data shall at all times remain the property of WPD or its licensors;

(b) no licence or any proprietary right shall be granted to Licensee other than as expressly set out in this Agreement for the Permitted Use; and

(c) WPD or its licensors has or have made and will continue to make substantial investment in the obtaining, verification, selection, co-ordination, development, presentation and supply of the Data. 
4.2 The Licensee assigns to WPD, and shall assign to it, with full title guarantee all Intellectual Property Rights in any development of the Data it may create, except in the Derived Data, by way of future assignment. 

4.3 The Intellectual Property Rights assigned to WPD under clause 4.2 shall be deemed to be included in the licence granted under clause 3 from the date when such rights arise. 

4.4 The Licensee hereby grants to WPD an irrevocable, non-exclusive, perpetual and royalty-free licence to use the Derived Data with a right to sub-licence in connection with Low Voltage Network Fund projects.
4.5 The Licensee shall not use WPD's name or logo in any press release, or for any other promotional purpose, without first obtaining WPD's written consent.
4.6 The Licensee shall execute such documents and take such steps as WPD may reasonably require to fulfil the provisions of this Agreement.
5. Licensee's Obligations

5.1 The Licensee shall:

(a) only make such copies of the Data as are strictly required in relation to the Permitted Use;

(b) not extract, re-utilise, use, exploit, redistribute, copy or store the Data other than for the Permitted Use or as expressly permitted by this Agreement;
(c) not do anything that may damage the reputation of WPD.
5.2 The Licensee shall establish and maintain appropriate technical and organisational measures to prevent the unauthorised or unlawful use or processing of the Data and against accident, alteration, actual loss or destruction of, or damage to, the Data, having regard to the state of technological development. 
5.3 If the Licensee breaches its obligations under this Agreement or is investigated by any relevant regulator or it receives any request, claim, complaint, notice or communication in relation to the use of the Data, it shall immediately notify WPD and shall co-operate fully with WPD in relation to such matter and will enable WPD or any relevant regulator to have prompt accompanied access during regular business hours to premises or operations where such Data is processed. 
5.4 The Licensee shall notify WPD promptly if any Data is or is suspected to have been lost or destroyed or become damaged, corrupted or unusable and shall restore such Data at its own expense.
5.5 The Licensee shall provide the Research Data to WPD at any time upon request and in accordance with the File Delivery Method.
6. WPD's Obligations

WPD shall provide the Data to the Licensee in accordance with the File Delivery Method.
7. Data Protection

7.1 To the extent that the Data contains Personal Data, the parties shall comply in all respects with the Data Protection Legislation and in particular the Licensee shall:

(a) only use such Personal Data to the extent and in such manner as is permitted under this Agreement or the instructions of WPD having regard to the provisions of the Data Protection Legislation, or as is otherwise required by law;

(b) not transfer such Personal Data to any organisation or location situated outside of the European Economic Area, without the express prior written consent of WPD, such consent may be subject to and given on terms as WPD may in its absolute discretion prescribe, including an obligation to implement model data transfer clauses;
(c) not in the use of such Personal Data cause WPD to breach any of its obligations under the Data Protection Legislation;
(d) co-operate with WPD to meet the requirements of any Data Subject access request received from a Data Subject;
(f)
not to contact any individual identified by the Data via any means on behalf of or in relation to WPD and shall not procure any third party to do so on its behalf. 

8. Audit

8.1 The Licensee shall permit WPD to carry out an audit to verify that the Licensee is complying with this Agreement in relation to its use the Data on condition that WPD:

(a) gives reasonable notice of any such audit and conducts such audit during normal working hours;

(b) observes the Licensee's security and confidentiality procedures in relation to the protection of confidential information concerning any clients or customers of the Licensee;

(c) complies with the Licensee's reasonable regulations governing security and health and safety as have been notified to it in advance; and

(d) takes all reasonable steps to minimise disruption to the Licensee's business or research activities during such audit.

9. Confidentiality

9.1 Each party shall treat the Confidential Information with the same degree of care and apply no lesser security measures than it affords to its own confidential information and shall ensure that these measures provide adequate protection against unauthorised disclosure, copying or use.

9.2 Neither party shall disclose the Confidential Information to any third party, save for those its directors, officers or employees who need to know it strictly for the purpose of exercising or performing its rights and obligations under this Agreement, and shall use the Confidential Information only for the Permitted Use or WPD Permitted Use respectively.

9.3 Either party may disclose Confidential Information if and to the extent:

(a) it is required by law, court order or other authority of competent jurisdiction or any regulatory or government authority to which it is subject, but in each case only to the extent required and for the purpose of such disclosure;

(b) the information has entered the public domain through no fault of the other party; or

(c) the other party has given its consent in writing in advance.

9.4 It is the licensee’s responsibility to delete or destroy the Data within 30 days of receipt of a request from WPD or on the Termination Date, whichever is the later. WPD reserves the right to request evidence that the Data has been delete or destroyed at any point in the future.
10. Academic Publication
10.1 WPD agrees that any employee or student of the Licensee may publish any information or knowledge arising out of its use of the Data in accordance with this Agreement  in relation to a thesis or other academic publication, provided that the Licensee ensures that the employee or student:
(a) complies at all times with clauses 4, 7 and 9 of this Agreement and any regulations or procedures affecting the publication of such knowledge;
(b) provides a copy of all information or knowledge which is intended to be published to WPD at least 30 days prior to the proposed date of publication; and
(c) where it receives a notice in accordance with clause 10.2, delays publication of the information or knowledge by at least a further 90 days.
10.2 WPD may by giving written notice to the Licensee require that the Licensee (and the employee or student of the Licensee) to delay the publication of any information or knowledge by 90 days where, in its reasonable opinion, such delay is necessary for WPD to seek protection of its (and its licensor's) Intellectual Property Rights or to prevent the publication of Confidential Information.
10.3 Nothing in this Agreement shall prevent WPD from having recourse to a court of competent jurisdiction for the purpose of seeking a preliminary injunction or such other provisional judicial relief as it considers necessary to avoid irreparable damage in relation to its Intellectual Property Rights or Confidential Information.
11. No Warranty 

11.1 All warranties, conditions and terms, whether express or implied by statute, common law or otherwise are hereby excluded to the extent permitted by law.
11.2 Without limiting the effect of clause 11.1, neither party warrants that the Data or Research Data is accurate, complete, reliable, useful, fit for purpose or timely.
12. Term and Termination
12.1 This Agreement shall commence on the Commencement Date and shall expire automatically without notice on the Termination Date. 
12.2 Either party may by notice in writing immediately terminate this Agreement, if:
(a) the other party commits a material breach of this Agreement which in the case of a breach capable of remedy has not been remedied within 30 days of the receipt of a notice identifying the breach and requiring its remedy;
(b) the other party passes a resolution for its winding-up or a court of competent jurisdiction makes an order for the winding-up or dissolution;
(c) any steps are taken for the making of an administration order or the appointment of an administrator under the out-of-court procedure under the Enterprise Act 2002 or notice is given of an intention to appoint an administrator in relation to the other party or any steps are taken for the appointment of a receiver or administrative receiver, or an encumbrancer takes possession or sells, any of the other party’s assets; or
(d) the other party is unable to pay its debts (within the meaning of Section 123, Insolvency Act 1986), ceases for any reason to carry on business or takes or suffers any similar action which in its opinion means that the other party may be unable to pay its debts.
12.3 Without prejudice to clauses 12.1 and 12.2, WPD may by notice in writing immediately terminate this Agreement or suspend the licence granted under this Agreement:
(a) if required to do so by Ofgem;
(b) if WPD reasonably believes there is no longer valid reasons for the Licensee’s continued access to the Data; or

(c) if the Licensee commits any act which brings any WPD Group company into disrepute or which in WPD's reasonable opinion is prejudicial to its interests or aims. 
12.4 On termination or expiry of this Agreement and unless otherwise expressly stated, all rights and obligations of the Licensee and WPD shall immediately cease to have effect and the Licensee shall immediately cease all use of the Data and promptly return the Data and Confidential Information to WPD.
13. Entire Agreement

This Agreement sets out the entire agreement and understanding between the parties and supersedes all prior agreements, understandings or arrangements (whether oral or written) in respect of the subject matter of this Agreement.

14. Assignment and Sub-licensing

The Licensee shall not assign, transfer, charge or otherwise encumber, declare a trust over or deal in any other manner with this Agreement or any right, benefit or interest under it, or sub-license or sub-contract any of its obligations under it, without the prior written consent of WPD.
15. Waiver

15.1 Any failure or delay of either party to enforce or to exercise, at any time or for any period of time, any term or any right arising pursuant to this Agreement does not constitute, and shall not be construed as, a waiver of such term or right and shall in no way affect such party's right to enforce and exercise it.

15.2 A waiver of any breach or provision of this Agreement shall only be effective if it is made in writing and signed by an authorised signatory of the party who is waiving the breach or provision. Any waiver of a breach of the term of this Agreement shall not be deemed a waiver of any subsequent breach and shall not affect the enforceability of any other term of this Agreement.
16. Variation

Except as expressly provided in this Agreement, no variation of this Agreement shall be effective unless it is in writing and signed by the parties (or their authorised representatives). 
17. Invalidity

To the extent that any provision of this Agreement is found by any court or competent authority to be invalid, unlawful or unenforceable in any jurisdiction, that provision shall be deemed not to be a part of this Agreement, it shall not affect the enforceability of the remainder of this Agreement nor shall it affect the validity, lawfulness or enforceability of that provision in any other jurisdiction.

18. Exclusion of Third Party Rights

No term of this Agreement is enforceable pursuant to the Contracts (Rights of Third Parties) Act 1999 by any person who is not a party to it. 

19. Governing Law and Jurisdiction

This Agreement shall be governed by and construed in accordance with English law and each of the parties irrevocably submits for all purposes in connection with this Agreement to the exclusive jurisdiction of the courts of England.
20. Counterparts

This Agreement may be executed in any number of counterparts and by the parties on separate counterparts, but shall not be effective until WPD has executed at least one counterpart.  Each counterpart, when executed, shall be an original of this Agreement and all counterparts shall together constitute one instrument.

21. Liability

21.1 Both parties accept unlimited liability for: 

(a)
death or personal injury caused by its negligence, or the negligence of its employees, agents or subcontractors;

(b)
fraud or fraudulent misrepresentation; and

(c)
 any other liability which cannot by law be excluded or limited.

21.2 Subject to clause 21.1, WPD shall not in any circumstances be liable whether in contract, tort (including for negligence and breach of statutory duty howsoever arising), misrepresentation (whether innocent or negligent), restitution or otherwise, for any losses, expenses, costs, proceedings or claims arising in connection with the performance or contemplated performance of this Agreement or any collateral contracts, including but not limited to any: 

(a) loss (whether direct or indirect) of profits, business, business opportunities, revenue, turnover, reputation or goodwill;

(b) loss (whether direct or indirect) of anticipated savings or wasted expenditure (including management time);

(c) loss or liability (whether direct or indirect) under or in relation to any other contract; or

(d) loss or corruption (whether direct or indirect) of data or information.

21.3 The parties agree that this clause represents a fair and reasonable position on the basis that WPD is providing the Licensee with access to the Data for a nominal fee.
This Agreement has been signed on the date stated as the "Date of Agreement" on page 1 of this Agreement.
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